STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF AGRI CULTURE

AND CONSUMER SERVI CES,
Petiti oner,

CASE NO. 88-0181

VS.

CLAY O L CORPCRATI ON,
d/ b/ a COMRTS 66,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

This action cane on for hearing before the Division of Adm nistrative
Hearings' duly designated Hearing Oficer, Diane C eavinger, on March 28, 1988,
in Jacksonville, Florida. The parties were represented by counsel

For Petitioner: dinton Coulter, Esquire
Department of Agriculture and
Consuner Services
Mayo Bui | di ng
Tal | ahassee, Florida 32399-0800

For Respondent: Paul S. Boone, Esquire
1221 King Street
Jacksonville, Florida 32204

The issue in this case is whether the $1, 000.00 bond posted by Clay Gl
Corporation in lieu of confiscation of contam nated fuel should be refunded by
the Departnment of Agriculture and Consuner Services, either in whole or in part
pursuant to Section 525.06, Florida Statutes.

At the hearing, the parties stipulated that all testing of the allegedly
contam nated fuel involved in this case was done properly and that the test
result showed a high end point of 455 degrees Fahrenheit for the tested fuel
Petitioner called Ben Bowen and WIliam Ford as w tnesses and introduced three
(3) exhibits. Respondent called Peter Eyrick as a witness and introduced one
(1) exhibit.

The parties filed proposed recommended orders on April 11, 1988, and Apri
9, 1988, respectively. Petitioner's and Respondent's proposed findings of fact
have been considered and utilized in the preparation of this Reconmended Order
except where such proposals were not supported by the weight of the evidence or
were immaterial, cumulative or subordinate. Specific rulings on the parties
proposed findings of fact are contained in the Appendix to this Recomrended
O der.



FI NDI NGS OF FACT

1. On Novenber 5, 1987, a custoner at Cowarts 66 service station
conpl ai ned of suspected water in the prem um unl eaded gasoline the custoner had
purchased at Cowarts 66 service station. Pursuant to the conplaint, WIIliam
Ford, an inspector for the Departnent, exam ned the prem um unl eaded gasol i ne
storage facility at Cowarts 66 service station. The inspector obtained a sanple
of gasoline fromthe prem um unl eaded gasoline tank. The sanple was exam ned by
a Departnment of Agriculture chemst. There was no water found in the sanple.
However, the sanple showed an end point of 455 degrees Fahrenheit which exceeded
t he maxi mum end poi nt of 437 degrees Fahrenheit allowed by the Departnent under
its rules governing petrol eum products. Rule 5F-2.001(c)(4), F.A.C. The high
end poi nt was caused by the gasoline stored in the tank being m xed with or
cont am nated by anot her petrol eum product with a high end point such as diese
fuel, thereby raising the end point of the prem um unl eaded. The contam nation
was caused by Clay Gl when their delivery driver accidentally m xed two fuels
toget her and delivered the contam nated fuel to Cowarts 66.

2. On Novenber 6, 1987, the inspector issued a stop sale notice. The
Departnment then has the right to confiscate the contami nated gasoline. However,
the Departnment may elect to allow the station to post a bond in lieu of
confiscation. 1In this case, the Departnment allowed Cowarts 66 to post a
$1,000.00 bond in return for replacing the contam nated gasoline wth gasoline
meeting the Departnent's standards. The bond was posted the same day as the
stop sale notice. The gasoline was |ikew se replaced either the same day or the
nmorning after by Clay Gl. Cowarts 66 was later reinbursed by Clay Gl for the
$1, 000. 00 cash bond.

3. WlliamFord testified that he had been an inspector for Petitioner in
t he Jacksonville area for 16 years and had been famliar with Cay Ql
Corporation and its operation for the past 10 or 15 years. He knew the
corporation to be a reputable conpany. Prior to the instant case, he had never
had any dealings with Clay G| Corporation regarding dispensing of contam nated
fuel. He had never had an occasion to require Clay Ol Corporation to post a
bond.

4. Ford, also, testified that the violation was clearly inadvertent and
not representative of the normal business practices of Clay G| Corporation
Furthernore, Ford testified that ay G| Corporation had been totally
cooperative with the Departnent and had made i nmedi ate efforts to correct the
vi ol ati on regardi ng the contam nated fuel

5. Cay Gl Corporation's representative, Peter T. Eyrick, testified that
upon bei ng advi sed that contam nated fuel had been delivered to Cowarts' service
station, he imediately instigated neasures to replace the contani nated fue
with fuel that met Departnent standards. Furthernore, he testified that he had
no know edge that contam nated fuel had been delivered or that illegal sales had
occurred until being informed by Cowarts' owner and the Departnent's inspector

6. The evidence clearly establishes that this violation was inadvertant
and isolated. The violation is not representative of the normal business
practice of Respondent. The evidence, also, clearly denonstrated that
Respondent had no intent to sell adulterated fuel



CONCLUSI ONS OF LAW

7. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of this proceeding. Section 120.57(1),
Florida Statutes (1987).

8. This hearing is held pursuant to Section 120.57(1), Florida Statutes.
The Departnent of Agriculture and Consumer Services is enpowered to set minimum
standards of quality with regard to gasoline and oil products. 5F-2.001(1)(a)
F.A.C. provides, with regard to gasoline, to-wt:

(1) GASCLI NE.
(c) Distillation Range - ASTM Met hod
D36.

4. The End Point Shall not exceed
437 degrees Fahrenheit (225 degrees
Cel si us).

9. Wwen Gasoline is found to have been bel ow the above nentioned standard,
the Departnment issues a "Stop Sale Notice" so as to prevent sale of such
gasoline to the consum ng public. Chapter 525, Florida Statutes.

10. A vendor who has received a Stop Sale Notice with regard to all egedly
subst andard gasoline can lift the Stop Sale Notice by posting a bond and
repl acing the all egedly substandard gasoline. Section 525.06, Florida Statutes,
provides in part:

. a refundabl e bond in cash or by
certified check in the amount of the

val ue of the product subject to
confiscation may be accepted by the
department, pending | egal disposition
The anount of this bond shall be limted
to $1,000.00. |If any of the product has
been sold to retail custoners, the
departnment is authorized to make an
assessnment equal to retail value of the
product sold, not to exceed $1, 000. 00.

11. The Departnent of Agriculture and Consuner Services has had occasion
to construe the various Florida Adm nistrative Code provisions regul ating
gasoline and oil in connection with vendors' request for a refund of bonds
post ed.

12. In Departnment of Agriculture and Consumer Services vs. 7-El even Food
Stores: 1411-23741 and 1406- 10038 and The Sout hl and Corporation, 6 F.A L.R 1657
(1983), the Departnent considered the issue concerning whether the Respondent,
7-El even Food Stores and The Sout hl and Corporation sold ethanol enriched
gasoline fromtwo retail outlets in Tanpa and Wnter Haven from punps that were
not | abeled so as to disclose the contents of the fuel in violation of Chapter
525, Florida Statutes and whether all or part of the $1,000.00 bond posted
pendi ng | egal disposition of the matter should be refunded by the Departnment. 6
F.AL.R 1658.

13. It was undisputed that the fuel involved did not neet the standard
concerning ethanol in gasoline. 6 F.A L.R 1659.



14. In determ ning how nmuch, if any, refund the Respondent woul d be
entitled to receive, the Departnment found significant the follow ng facts, to-
wit:

The evidence in the record al so
establishes that these two violations
were isolated ones, were of a technica
nature and not related at all to any
effort by the Respondent to sel

adul terated or substandard fuel. The
viol ations were clearly inadvertent and
are not representative of the nornal

busi ness practices of the Respondent and
i ndeed no such other violations have
been shown to have occurred in the past.
The parties stipulated that in excess of
$1, 000. 00 worth of the ethanol gasoline
was sold to the notoring public.

I nasmuch as the parties agreed that this
violation was unintentional, that the
Respondent had been totally cooperative
with the Petitioner and had nade

i medi ate efforts to correct the

m sl abel i ng of the fuel when it was
brought to its attention, and in view of
the fact that the Respondent had no
know edge that illegal sales had
occurred until informed by the
Petitioner's representative, these
factors obviate the necessity for the
maxi mum forfeiture to be extracted from
t he Respondent .

6 FFAL R 1662

15. In light of the above facts, the Departnent refunded $750. 00 of
Respondent's $1, 000. 00 bond.

16. Another case of significance to the instant case is Departnent of
Agriculture and Consuner Services vs. Cherokee G| Co., d/b/a Patterson Garage
6 F.AL.R 2249 (1984). The issue involved in this case was whether the gas-
al cohol mx violated the Departnment's 50 percent evaporated tenperature standard
and what disposition to make of the bond posted by Respondent.

17. The evidence was uncontroverted that the Respondent was in violation
of the above nmentioned standard concerning its gasoline. The Respondent had no
know edge of any problemor any reason to believe that there was any deviation
from State standards. 6 F. A L.R 2251

18. In determ ning what disposition was to be nmade of the bond posted by
Respondent, the Departnment stated, to-wit:

Al t hough the statute m ght be
interpreted to authorize Petitioner to
retain the whole sum a long |Iine of
cases reflects Petitioner's consistent
interpretation of the statute to all ow



the return of part of the bond to the
owner of the non-standard gasoli ne.
E.g., Departnent of Agriculture and
Consuner Services v. Mcar Gl Co., No
82-21446, (Final Order entered Feb. 11
1983). Departnent of Agriculture and
Consumer Services v. Big "S" Ol Co.

No. 81-3217, 4 F.A L.R 1319-A (Final
Order entered May 10, 1982); State of

Fl ori da Departnment of Agriculture and
Consumer Services v. One Stop G| Co.
No. 82-342, 4 F.A L.R 1320-A (Final
Order entered April 30, 1982); Depart nment
of Agriculture and Consuner Services V.
Romaco, Inc. d/b/a Majik Market, No. 82-
3102, 4 F.A L.R 818-A (Final Oder
entered February 24, 1982); State of

Fl orida, Departnent of Agriculture and
Consuner Services v. Emmet C. Wever
d/b/a Omand Mall 66 Services, No. 81-
2831, 4 F.A L.R 823-A (Final Odered
entered February 2, 1982). 1In
construing the statute, deference should
be given to the agency's consi stent

i nterpretation.

6 F.A L.R 2254-2255

19. In light of the above, the Departnent refunded $950.00 of the
Respondent's $1, 000. 00 bond.

20. Likew se, in Departnment of Agriculture and Consuner Services vs. Zippy
Mart #145, 6 F.A L.R 5931 (Fla. Dept. of Agriculture and Consuner Services
1984), it was undi sputed that the Respondent was in violation of Departnent
standards in that it had inadvertently mngled diesel fuel with its unl eaded
gasoline. The Respondent was allowed to post a bond in the amount of $1, 000. 00,
renove the product fromthe prenises and place new product in the tank. 6
F.A L.R 5933.

21. Wthout expressing a detailed factual basis, the Departnent refunded
$500. 00 of Respondent's $1, 000. 00 bond.

22. In the instant case as with the above-cited cases, the evidence is
undi sputed that the violation was inadvertent and not cal culated to defraud the
consum ng public. The past operation of Clay G| Corporation is exenplary and
upon bei ng advi sed that there was contani nated gasoline at Cowarts 66, it noved
i mediately to renove said gasoline fromsale and replace it with gasoline which
met the Departnent's standards. Mreover, Clay G| Corporation cooperated
conpletely in assisting the Departnment with its investigation

23. Having considered the facts and the applicable law, it is clear that
Clay O Corporationis entitled to a refund of a portion of the $1,000.00 bond



RECOMVENDATI ON
Based upon the foregoing findings of fact and Conclusions of Law, it is

RECOWMENDED t hat the Departnent refund to ay G| Corporation $750.00 of
t he $1, 000. 00 bond.

DONE and ORDERED this 11th day of My, 1988, in Tallahassee, Florida

DI ANE CLEAVI NGER

Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 11th day of My, 1988.

APPENDI X
CASE NO. 88-0181

Petitioner, Cay GOl Corporation, did not nunber its paragraphs inits
recomended order. |, therefore, have nunbered the paragraphs inits
recommended order sequentially and utilize those nunbers in this appendi x.

Petitioner's proposed findings of fact contained in paragraphs 1, 2, 3, 4
and 5, have been adopted, in substance, in
so far as materi al

Respondent' s proposed findings of fact contained in paragraphs 1, 2 and 3,
have been adopted, in substance, in so far as materi al

Respondent' s proposed findings of fact contained in paragraph 4 has been
adopted, in substance, in so far as material, except for the finding regarding
t he nunber of gallons sold. The nunber of gallons sold was not shown by the
evi dence.

Respondent' s proposed findings of fact contained in paragraph 5 was not
shown by the evidence

COPI ES FURNI SHED:

Peter T. Eyrick

Cay Ol Corporation

Post O fice Box 8

Doctors Inlet, Florida 32030



Harry Lewis M chael, Esquire

Fl ori da Department of Agriculture
and Consuner Services

Mayo Bui | di ng

Tal | ahassee, Florida 32399-0800

Paul S. Boone, Esquire
1221 King Street
Jacksonville, Florida 32204

Honor abl e Doyl e Connor
Conmi ssi oner of Agriculture

The Capito

Tal | ahassee, Florida 32399-0810

Ben Pridgeon, Chief

Bureau of Licensing & Bond
Department of Agriculture

Lab Conpl ex

Tal | ahassee, Florida 32399-1650



